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REPLY BRIEF OF PLAINTIFF IN ERROR. ,

We do not contend, as counsel for defendant In error

by his brief would seemingly have the Court believe,

that an accomplice is not a competent witness in a trial

for conspiracy. What we did say is that the testimony

of an accomplice is not sufficient to warrant a convic-

tion unless his testimony is corroborated, and that co-

conspirators cannot corroborate each other. This is the

rule laid down in the case of U. S. vs. Logan, 45 Fed.,

872. Counsel for the Government in answer to that

case states that it was reversed by the Supreme Court in

U. S. vs. Logan, 144 U. S., 263. He stops there and

does not give the reason for the reversal. As pointed

out in our opening brief, this case was reversed and the



case remanded for a new trial because certain declara-

tions of co-conspirators made after the conspiracy had

terminated, were admitted in evidence. The Court,

however, does not disturb the rule laid down in that

case that a conviction cannot be had upon the uncor-

roborated testimony of a co-conspirator, nor that co-

conspirators cannot corroborate each other. The Court

will bear in mind that the accomplice Burnett is

charged in the indictment as one of the persons who en-

tered into a conspiracy to aid and abet the illegal land-

ing of Chinese and is a co-conspirator and co-defendant

of Wong Din.

The case of U. S. vs. Logan is a much later case than

the case of U. S. vs. Fleming, i8 Fed., 907, cited by the

counsel for the Government in support of the proposi-

tion that the jury have the right to convict on the testi-

mony of an accomplice, even though uncorroborated,

and therefore should control.

If we are correct in this assumption and if it is the

rule that a conviction cannot be had upon the uncor-

roborated testimony of a co-conspirator and that co-

conspirators cannot corroborate each other, then it fol-

lows that the judgment of the lower Court should

be reversed and the defendant ordered discharged, for

the reason that the only testimony in the case is the tes-

timony of Wong Din and Thomas T. Burnett, both of

whom, as the Court will notice from the indictment and

the record, are co-defendants and co-conspirators.

The citation of authorities by counsel for the Gov-



emment in reference to the fact that an accomplice is a

competent witness on a trial for conspiracy are inapt.

We do not dispute that this is the law. The point that

we make and reiterate is that the testimony of an ac-

complice is not sufficient to warrant a conviction unless

corroborated, and that co-conspirators cannot corrobor-

ate each other.

The rule requiring corroboration of the testimony of

an accomplice is a salutary one. One turning State's

evidence upon the assurance that he will not be prose-

cuted is extremely prone to give testimony that will

have a strong tendency to convict his alleged partner in

crime, regardless of its truth or its effect upon others so

long as it will accomplish his release.

The law wisely recognizes this to be true, and hence

the general rule that the testimony of an accomplice is

not sufficient to convict unless corroborated by testi-

mony other than, and independent of, the testimony of

an accomplice.

If the rule as laid down in the case of U. S. vs. Logan

is adhered to, then the decision of the lower Court must

be reversed, because there is absolutely no testimony,

except the testimony of co-defendants and co-conspira-

tors.

Counsel for the Government in discussing Assign-

ment of Error No. 5, in reference to the insufficiency of

the indictment, fails to cite 2l single case in support of

the indictment. He contents himself with the state-

ment that it is immaterial what were the names of the
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Chinese whom the defendant entered into an alleged

conspiracy to land; that it is immatrial what were the

names of the vessels from which the Chinese persons

were to be landed; that it is immaterial what were the

names of the ports and places in the Empire of China

from which the vessels came; that it is immaterial what

were the names of the Chinese persons confined in the

County Jail awaiting deportation; that it is immaterial

what were the names of the Chinese persons to be sub-

stituted for and in place of the alleged Chinese persons

awaiting deportation.

In other words, a statement of the nature and cause

of the accusation against the defendant is immaterial.

It is immaterial whether the indictment will furnish

the accused with such a description of the charge as

will enable him to make his defense, and avail himself

of his conviction or acquittal for protection against a

further prosecution for the same cause.

We attack the indictment as a criminal pleading. To
determine whether it is or is not sufficient, resort should

be had to the indictment and to the decisions of the

Courts as to what constitutes a good indictment, and not

to what the evidence may show, as counsel for the Gov-

ernment would have the Court do, in an effort to up-

hold the same.

Counsel for the Government on page 8 of his brief

states: "It is to be observed that counsel for plaintiff

" in error considered their objections to the suf-
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*' ficiency of the indictment so trivial that they did not

" even ask for a bill of particulars."

The Court will observe that on page 6 of the brief of

the Government, its counsel says, "if the pleader did not

" know the details of the conspiracy he could not plead

" them." What, then, could the accused have gained

by demanding a bill of particulars? If counsel for the

Government knew the details of the conspiracy as he

calls it, or more correctly speaking, the nature and

cause of the accusation against the defendant, he should

have inserted them.

Had he done so, there would have been no necessity-'

to demand a bill of particulars. If the pleader could

not give this information, why demand a bill of par-

ticulars?

Take either horn of the dilemma, and the fallacy of

the argument of counsel for the Government in his ef-

fort to excuse and save his defective indictment is very

apparent.

The statement that we regarded our objections to the

sufficiency of the indictment as trivial is not correct.

Demurrers were interposed by all of the defendants

to the sufficiency of the indictment, and in addition

thereto counsel for Wong Din interposed written objec-

tions to the sufficiency of the indictment, and made and

filed a motion in arrest of judgment. (Tr. of Record,

pages 10-17.)

The demurrers are not in the record before the



Court, but are on file in the District Court; they were

argued and submitted and by the Court overruled.

We apologize to the Court for referring to these de-

murrers, as they are d,e hors the record, but we feel we

are justified in calling the attention of the Court to these

facts in view of the misleading statement of counsel for

the Government that we deemed our objections to the

indictment trivial.

The District Court in overruling the demurrers filed

a written opinion. It is very brief, so we quote it in

full:

"The indictment in this case is lacking in the clear-

" ness and precision necessary to make it valuable as a

" precedent, but still after some hesitancy I have

" reached the conclusion that it is sufficient. The dif-

" ference between this and the indictment held insuf-

" ficient in U. S. vs. William F. Dasha, Thos. J. Demp-
" sey, Thomas T. Burnett and Lee Lim, No. 4148, is

"this: that in this indictment the conspiracy and the

" overt act to ef^fect the same are alleged to have oc-

" curred on the same day, and this being so, the alleged

" overt act should be construed as referring to the same

" Chinese persons for the unlawful landing of which
" the conspiracy is alleged to have been formed. De-
" murrer overruled."

The learned Judge of the District Court was in grave

doubt as to the sufficiency of the indictment, and to use

his own language, ''the indictment is lacking in the



" clearness and precision necessary fo make it valuable
"" as a precedent * * * "

We respectfully submit that it is impossible to tell

from the indictment in question whether or not the

Chinese persons awaiting deportation as therein alleged

were the same ones in respect to which the original con-

spiracy related.

If the facts stated in the indictment are true, that the

conspiracy was to aid and abet to land Chinese persons

not permitted by the laws of the United States to enter

and remain therein; if said Chinese persons and each of

them had heretofore filed in the District Court of the

United States, for the Northern District of California,

petitions to said Court for a writ of habeas corpus, then

the names of said Chinese persons were and are matters

of public record, available to the Government, and this

defendant was entitled to be informed thereof in order

that he might make his defense thereto.

Deprived of this right, shut off from knowing what

he was called upon to meet, completely at sea as to the

nature and cause of the accusation against him, we sub-

mit that defendant's constitutional right to be informed

of the nature and cause of the accusation against him

was ruthlessly disregarded and he was thereby deprived

of a fair trial.

The argument of counsel for the Government to the

effect that the evidence in the case discloses that the

agreement or conspiracy to substitute and thereby land

Chinese was a general agreement or understanding
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and had reference to any Chinese in the County Jail of

San Francisco which the defendant Wong Din might

desire to have substituted, cannot be used in support of

the indictment as a criminal pleading. Even assuming

for the purpose of argument only, that the testimony in

the case shows that there was a general agreement or

understanding, how can that make the indictment suf-

ficient?

We say that the indictment fails to apprise the de-

fendant with reasonable certainty of the nature and

cause of the accusation against him. The question is,

does or does not the indictment contain facts sufficient

to show the nature and cause of the accusation against

the defendant within the meaning of the Sixth Amend-

ment to the Constitution of the United States and the

decisions cited by us in our opening brief?

Under this indictment, can the defendant plead the

judgment of conviction in bar of a subsequent prosecu-

tion for the same offense? We say he cannot.

We hardly deem it necessary to cite further authori-

ties in support of our position. In amplification of the

same, however, we call the Court's attention to the fol-

lowing:

"* * * It is a crime to steal goods and chattels; but

" an indictment would be bad that did not specify with

" some degree of certainty the articles stolen. This, be-

" cause the accused must be advised of the essential par-

" ticulars of the charge against him, and the Court must

" be able to decide whether the property taken was such



" as was the subject of larceny. So, too, it is in some
" States a crime for two or more persons to conspire to

" cheat and defraud another out of his property; but it

'' has been held that an indictment for such an offense

" must contain allegations setting forth the means to be

" used to accomplish the purpose. This, because, to make
" such a purpose criminal, the conspiracy must be to

" cheat and defraud in a mode made criminal by stat-

" ute; and as all cheating and defrauding has not been

" made criminal, it is necessary for the indictment to

" state the means proposed, in order that the Court may
" see that they are in fact illegal. State vs. Parker, 43

"N. H., 83; * * *

" In Maine, it is an offense for two or more to con-

" spire with the intent unlawfully and wickedly to com-

" mit any crime punishable by imprisonment in the

" State Prison (State vs. Roberts), but we think it will

" hardly be claimed that an indictment would be good

" under this statute, which charges the object of the con-

" spiracy to have been 'Unlawfully and wickedly to

" 'commit each, every, all and singular the crimes pun-

" 'ishable by imprisonment in the State Prison.' All

" crimes are not so punishable.

"Whether a particular crime be such a one or not, is

" a question of law. The accused has, therefore, the

" right to have a specification of the charge against him

" in this respect, in order that he may decide whether

" he should present his defense by motion to quash, de-
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" murrer or plea; and the Court that it may determine

" whether the facts will sustain the indictment.

" * * * Therefore, the indictment should state

*' the particulars to inform the Court as well as the ac-

" cused. It must he made to appear—that is to say from
" the indictment, without going further—that the acts

" charged will, if proved, support a conviction for the

" off.ense alleged.

" But it is needless to pursue the argument further.

" The conclusion is irresistible, that these counts are too

" vague and general. They lack the certainty and pre-

" cision required by the established rules of criminal

" pleading. It follows that they are not good and suf-

" ficient in law. They are so def,ective that no judg-

" ment of conviction should be pronounced upon them."

United States vs. Cruikshank, 92 U. S., 542-569.

(23 L. Ed., pages 593-594.)

As stated by Mr. Justice Clifford, in his concurring

opinion in the same case, page 597:
"* * * Descriptive allegations in criminal pleading

" are required to be reasonably definite and certain, as a

*' necessary safeguard to the accused against surprise,

*' misconception and error in conducting his defense,

" and in order that the judgment in the case may be a

" bar to a second accusation for the same charge.

"Considerations of the kind are entitled to respect;

" but it is obvious, that if such a description of the in-

" gredient of an offense created and defined by an Act
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" of Congress is held to be sufficient, the indictment

" must become a snare to the accused; as it is scarcely

" possible that an allegation can be framed which
*' would be less certain, or more at variance with the

" universal rule that every ingredient of the offense

" must be clearly and accurately described so as to bring

" the defendant within the true intent and meaning of

" the provision defining the offense. Such a vague and

" indefinite description of a material ingredietit of the

" defense is not a compliance with the rules of pleading

" in framing an indictment. On the contrary, such an

" indictment is insufficient, and must be held bad on de-

** murrer or in arrest of judgment."

That the indictment in question is so general, vague

and indefinite that it was a snare to the accused; that it

took him by surprise, and caused him to grope in the

dark in an attempt to make and conduct a defense

thereto, is too obvious for further comment.

A careful reading of the testimony in this case will

show that the conspiracy, if any, was entered into as we

stated in our opening brief, between Dasha, Dempsey,

Gamble and Burnett. Burnett in his testimony does

not connect Wong Din with the conspiracy.

He states: "We must (meaning himself, Dasha,

" Dempsey and Gamble) have had an understanding

" before he, Wong Din, came along, or vv-e would not

" have changed Chinamen for him." The testimony,

viewed in the strongest possible light in behalf of the

Government, shows that the conspiracy, if any, was
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formed between these four men. That after that con-

spiracy had been formed, Wong Din came to the jail

and wanted them to change Chinamen.

The offense committed by Wong Din, if any, was not

conspiracy, but aiding and abetting the illegal landing

of Chinese in violation of Section 1 1 of an Act to amend

an Act entitled "An Act to execute certain Treaty stip-

ulations relating to Chinese," approved May 6, 1882.

(2Jrd Stat, at Large, 117.)

The crime of conspiracy and the crime of aiding

and abetting the illegal landing of Chinese within the

meaning of Section 1 1 of the Act of Congress afore-

said, are separate and distinct offenses.

The Court can impose a greater penalty and m.ore

severe sentence for the offense of conspiracy than for

the offense of aiding and abetting the illegal landing

of Chinese.

Therefore, we say, as the testimony in the case shows

Wong Din was not a party to the conspiracy when it

was originally formed and did not at any time join in it

or become a party to it, it was error in the Court to re-

fuse to give instruction No. 8, requested by Wong Din.

Assignment of Error No. 16, Tr. of Record,

page zi-

Counsel for the Government is in error in asserting

that counsel for Wong Din desired to examine for the

third time the jurors on their voir dir,e.



13

A reference to page 40 of the Transcript of Record

will show that it was after the impanelment of the jury

to try all of the defendants, except Burnett, and after

the opening statement on behalf of the Government had

been made by the United States Attorney, that defend-

ant Thomas J. Dempsey applied for and was granted

permission by the Court to withdraw his plea of not

guilty and to enter a plea of guilty to the alleged offense

set forth in the indictment. The jury had been com-

pleted and sworn to try the case, and it was then that the

withdrawal of the plea of not guilty on the part of de-

fendant Dempsey was asked for and granted.

Then it was that one of the counsel for defendant

Wong Din asked for and obtained permission from the

Court to examine the jurors for the purpose of ascer-

taining whether or not the fact of defendant Dempsey

changing his plea of not guilty to one of guilty would

prejudice them, or either of them, against defendant

Wong Din. Juror Mohr said that it would and he was

excused.

As conceded by the United States Attorney, immedi-

ately on the opening of Court on the 6th of April, 1904,

and after defendant Dempsey had changed his plea of

not guilty to one of guilty, defendant Dasha asked for

and obtained leave of Court to change his plea of not

guilty to one of guilty.

Counsel for Wong Din thereupon requested permis-

sion of the Court, not for the third time, but for the first

time, to examine the jurors to ascertain whether or not



the change of plea of not guilty by defendant Dasha, to

one of guilty would prejudice them or either of them

against the defendant Wong Din, This request was de-

nied by the Court, which order of denial we. claim is

error.

it is contrary to common experience to say, that the

withdrawal of pleas of not guilty, and the entry of pleas

of guilty by defendants Dempsey and Dasha, in the

manner in which it was done by them, would not have

the effect of producing in the minds of most laymen

the absolute conviction that the Chinaman, Wong Din,

was also guilty.

It does not follow that because the jurors stated they

would not be prejudiced against the defendant Wong
Din when defendant Dempsey changed his plea to that

of guilty, that they might not be prejudiced against

Wong Din when later on Dasha changed his plea to

one of guilty. The change of pleas taking place in the

dramatic manner in which it did, certainly had, we sub-

mit, the effect of producing absolute conviction in the

minds of the jurors of the guilt of Wong Din.

At all events, he should have been permitted to in-

terrogate them to ascertain if they were or were not

prejudiced against him by reason thereof.

Article Six of the Constitution of the United States

provides among other things that "In a criminal prose-

" cution the accused shall enjoy the right to a speedy

" and public trial by an impartial jury of the State and
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" District wherein the crime shall have been commit-
<< ted * * * "

How could WongDin obtain an impartial jury with-

in the meaning of the Constitution if he were denied the

right to interrogate the men who w^ere to constitute the

jury to ascertain whether they were or were not preju-

diced against him?

Counsel for the Government states in his brief that

we do not cite a case in support of the proposition that

the defendant was prejudiced by the action of the Court

in refusing to permit us to examine the jurors as herein

stated.

Article Six of the Constitution of the United States

is the authority we rely upon in support of the right to

examine the jurors for the purpose of obtaining an im-

partial jury.

We respectfully submit that the judgment of the Dis-

trict Court should be reversed and the plaintiff in error

discharged.

Respectfully submitted,

S. C. WRIGHT,
T. C. WEST,
BERT SCHLESINGER,

; Attorneys for Plaintiff in Error.




